STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DRS. ROBERT H. BI GGS AND S.
V. KOSSUTH, d/b/a BK CEDARS,

Petiti oners,

VS. Case No. 06-1215
CHASE LANDSCAPI NG AND
NURSERY, | NC., AND FI DELITY
AND DEPOSI T COVPANY OF
MARYLAND, AS SURETY,

N N N N N N N N N N N N N

Respondent s.

RECOMVENDED ORDER

On July 12, 2006, a hearing was held in Gainesville,
Florida. The authority for conducting the hearing is set
forth in Sections 120.569 and 120.57(1), Florida Statutes.

The case was consi dered by Lisa Shearer Nel son, Adm nistrative
Law Judge.

APPEARANCES

For Petitioners: Dr. Susan V. Kossuth, pro se
Co- owner, BK Cedars
20874 Nort hwest 94th Street
Al achua, Florida 32615

For Respondent: Jan Chase, pro se
Presi dent, Chase Landscaping &
Nursery, Inc.
10675 Sout hwest 100th Avenue
Ocal a, Florida 34481-7321

No appearance for Fidelity & Deposit Conpany of Maryl and.

STATEMENT OF THE | SSUE




Whet her Respondent, Chase Landscapi ng and Nursery, Inc.
(Chase Landscaping), and its surety, Fidelity & Deposit
Conpany of Maryland (Fidelity), are liable for funds due to
Petitioners fromthe sale of agricultural products.

PRELI M NARY STATEMENT

On or about Novenber 10, 2005, Petitioners filed a
Producer Conplaint with the Florida Departnment of Agriculture
and Consumer Services. The Conplaint alleged that Respondent
Chase Landscaping or its surety owed $3,661 to Petitioners for
nursery products purchased by Chase Landscapi ng under the
provi si ons of the Agricultural Bond and License Law, Sections
604. 15 through 604. 34, Florida Statutes. An Anmended Conpl ai nt
was filed February 9, 2006, making changes required by the
Departnent. Respondent Chase Landscaping thereafter filed a
response denying that any funds were owed because the product
did not neet stated specifications. Fidelity acknow edged the
Conmplaint in a letter to the Departnent, but did not contest
the matter or request a hearing.

The matter was referred to the Division of Adm nistrative
Hearings April 5, 2006. Formal hearing was held as noticed
July 12, 2006.

At hearing, Petitioners Dr. Robert H Biggs and Dr. Susan
V. Kossuth testified and presented four exhibits that were

received into evidence. Respondent Chase Landscaping's



presi dent, Jan Chase, testified and that Respondent's four
exhi bits were received into evidence. Fidelity did not
appear.

No transcript of the hearing was filed with the Division.
None of the parties prepared proposed recommended orders.

FI NDI NGS OF FACT

1. Petitioners Dr. R H Biggs and Dr. Susan V. Kossuth
own and do business as BK Cedars. BK Cedars is a producer of
agricultural products as defined by Section 604.15(5), Florida
St at ut es.

2. Respondent Chase Landscaping is a licensed and bonded
deal er in agricultural products as defined by Section
604. 15(1), Florida Statutes. During the time period covered
by the transaction in question Chase Landscapi ng was covered
by bond nunmber 7507757 issued by Fidelity.

3. On May 24, 2005, Petitioners received a phone nessage
from Chase Nurseries, Inc. (Chase Nurseries) inquiring about
t he possi bl e purchase of 157 five to six feet Leyland cypress
trees.

4. Chase Nurseries is a separate entity from Chase
Landscapi ng, although both are owned by the same person, Jan
Chase. Chase Nurseries is also |ocated at the same address as
Chase Landscapi ng, but apparently is not |icensed and has no

bond.



5. Jan Chase's custonmer wanted Leyl and cypress trees
that were six feet tall. BK Cedars sold Leyland cypress five-
to-six feet tall for $23.00 each. Trees six-to-seven feet
tall were offered for sale priced at $27.00 each. Chase opted
to purchase the trees five-to-six feet tall at the | ower
price.

6. On June 1, 2005, M ke Bruns and anot her enpl oyee from
Chase Nurseries cane out to pick up the trees. Bruns declined
the offer to choose, neasure and flag the trees hinmself, and
i nstead wat ched Susan Kossuth do so. M ke Bruns | oaded the
trees into the truck, paid for the trees with a Chase
Nurseries check that he asked Petitioners to hold for a day,
and |eft.

7. The cypress trees were billed for $3,611. 00.

Al t hough a check was tendered for that amount, it was returned
to Petitioners marked "insufficient funds.” Shortly

t hereafter, Jan Chase stopped paynent on the check. M. Chase
claimed that he was refusing to pay for the trees because his
customer indicated that they were far fromsix feet tall and
refused them

8. It is irrelevant how tall the trees actually were.
Chase Nurseries had the opportunity to nmeasure them and chose
not to do so before accepting them |If they were

significantly shorter than six feet, as clainmed, Mke Bruns



shoul d have been able to tell that they were not tall enough
when he | oaded theminto the truck. Further, Petitioners did
not represent the trees as being six feet or over. They
represented them as being five- to-six feet tall, which would
not have nmet the specifications of Chase Nurseries' client in
any event.

9. Petitioners nmade several efforts to collect the funds
due them for purchase of the trees. Dr. Biggs made nunerous
t el ephone calls to Mke Bruns in an effort to receive paynent.
After Chase Nurseries stopped paynment on the check,
Petitioners filed a conplaint with the State Attorney's office
in addition to filing a claimthrough the Departnent of
Agriculture and Consuner Services. All responses by Jan Chase
wer e through Chase Nurseri es.

10. When Petitioners filed their original conplaint with
t he Departnment of Agriculture, they listed the respondent as
"Chase Landscaping and Nursery, Inc.," and listed "Chase
Nurseries" as a trade or d/b/a nanme for Chase Landscapi ng.
The Departnent directed Petitioners to renove this designation
fromthe conplaint filed by Petitioners, because Depart nment
staff advised that Chase Landscaping did not have a "d/b/a"
namne.

11. When Jan Chase filled out the Answer for Respondent,

he listed the Respondent as "Jan Chase d/ b/a Chase Nurseries,



Inc.” He did not indicate that Petitioners had naned the
wrong party. He also indicated on the form Answer that the
trees were purchased by Jan Chase. Chase testified that his
current bond for Chase Landscaping is being held up by
Fidelity because of this case, but that Chase Landscapi ng had
nothing to do with this case. He clainmed Chase Nurseries did
not meet the threshold anmount required to hold a bond. This
transaction al one exceeds the threshold required by the
Department of Agriculture for an agricultural dealer to be
i censed and bonded.

12. Petitioners came to hearing believing that the
entity with which they dealt was covered by the Fidelity bond.
They did not realize that Chase Landscapi ng was a separate

entity from Chase Nurseries.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1),

Fl orida Statutes.

14. Section 604.15, Florida Statutes (2005), includes
the follow ng definitions:

(1) "Agricultural products" means the
natural products of the far, nursery,
grove, orchard, vineyard, garden, and

apiary (raw or manufactured);

(2) "Dealer in agricultural products”



means any person, partnership, corporation,
or other business entity, whether itinerant
or domciled within this state, engaged in
this state in the business of purchasing,
receiving, or soliciting agricultural
products fromthe producer or the
producer's agent or representative for
resal e or processing for sale; acting as an
agent for such producer in the sale of
agricultural products for the account of

t he producer on a net return basis; or
acting as a negotiating broker between the
producer or the producer's agent or
representative and the buyer.

* * %

(9) "Producer"” neans any grower of
agricultural products produced in the
state.

15. Section 604.21, Florida Statutes, provides in
pertinent part:

(1)(a) Any person, partnership,
corporation, or other business entity
claimng to be damaged by any breach of the
conditions of a bond or certificate of
deposit assignnment or agreement given by a
deal er in agricultural products as

her ei nbef ore provided may enter conpl ai nt

t her eof agai nst the deal er and agai nst the
surety conpany, if any, to the departnent,
whi ch conpl aint shall be a witten
statenment of the facts constituting the
conplaint. Such conplaint shall include
all agricultural products defined in
s.604.15(1), as well as any additional
charges necessary to effectuate the sale
unl ess these additional charges are already
included in the total delivered price.
Such conpl aint shall be filed within 6
nonths fromthe date of sale. . . . No
conpl aint shall be filed pursuant to this
section unless the transactions invol ved
total at |east $500 and occurred in a
single license year. Before a conpl aint



can be processed, the conpl ai nant nust
provi de the departnment with a $50 filing
fee. In the event the conplainant is
successful in proving the claim the deal er
in agricultural products shall reinburse
the conpl ainant for the $50 filing fee as
part of the settlenent of the claim

16. Petitioners have the burden of proving, by a
preponderance of the evidence, that they are entitled to the

remedy clainmed in the Anended Conplaint. Florida Departnent

of Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778

(Fla. 2d DCA 1981).

17. Chase Nurseries is a dealer as defined by Section
604. 15(2), Florida Statutes. It is however, by its own
adm ssion, not |icensed and bonded as required by Section
604. 18, Florida Statutes. More inportantly, it is also not
the respondent naned in the conplaint in this case.

18. While Petitioners have proven that Chase Nurseries
breached its agreenent to pay for the Leyland cypress trees
purchased from BK Cedars, they have not proven any w ongdoi ng
by the named respondent, Chase Landscapi ng.

19. It could be argued that inasnuch as Chase Nurseries
and Chase Landscaping are at the sane address and are owned by
t he same person who appeared at the hearing, the corporate
structure could be disregarded where, as here, Chase Nurseries
has failed to nmeet the |licensure requirenents inmposed by

Chapter 604, Florida Statutes. However, neither the



Comm ssi on nor the undersigned has the authority to disregard
the corporate structure and pierce the corporate veil. As

stated by the Suprenme Court in Roberts' Fish Farmv. Spencer,

153 So. 2d 718 (Fla. 1963), only duly-established courts of

| aw or equity may pierce the corporate existence and | ook
beyond it to the stockholders or to other entities. The Court
st at ed:

Those who utilize the laws of this state in
order to do business in the corporate form
have every right to rely on the rul es of

| aw whi ch protect them agai nst persona
liability, unless it be shown that the
corporation is formed or used for sone
illegal, fraudulent or other unjust purpose
which justifies piercing of the corporate
veil. This the reason for the rule, stated
in all Florida cases, that the courts are
reluctant to pierce the corporate veil and
will do so only in a court of conpetent
jurisdiction, after notice to and full
opportunity to be heard by all parties, and
upon a showi ng of cause which necessitates
the corporate entity being disregarded in
order to prevent sone injustice.

153 So. 2d at 721. Because the Departnent of Agriculture does
not have the authority to require paynent from Chase
Landscaping for the wongs committed by Chase Nurseries,
Petitioners' conplaint cannot succeed.

RECOMVENDATI ON

Upon consideration of the facts found and concl usi ons of
| aw reached, it is

RECOMVENDED



That Petitioners'

Amended Conpl ai nt agai nst Respondents

Chase Landscaping and Fidelity be di sm ssed.

DONE AND ENTERED this 28th day of July, 2006, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Dr. Robert H. Biggs
Dr. S. V. Kossuth
20874 Nort hwest 91st

Al achua, Florida

Jan Chase

Fl ori da.

ogg;,é%ﬂwm

LI SA SHEARER NELSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 28th day of July, 2005.

Street

Chase Landscaping and Nursery, Inc.
10675 Sout hwest 100t h Avenue
Ccal a, Florida 34481-7321
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Robert L. Lawrence

Fidelity & Deposit Conpany
of Maryl and

3910 Kesw ck Road

Balti nore, Maryland 21211

Kat hy Al ves
Fidelity & Deposit Conpany
of Maryl and

Post Office Box 87
Bal timore, Maryland 21203

Chris Green, Chief
Bureau of License and Bond
Departnment of Agriculture

and Consuner Services
407 Sout h Cal houn Street, MS 38
Tal | ahassee, Florida 32399-0800

Richard D. Tritschler, General Counsel
Departnent of Agriculture

and Consuner Services
407 Sout h Cal houn Street, Suite 520
Tal | ahassee, Florida 32399-0800

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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